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DISCUSSION: The preference visa petition was denied by the
Director, California Service Center, and is now before the
Administrative Appeals Office on appeal. The appeal will be
sustained.

The petitioner is a landscaping company. It seeks to employ the
beneficiary permanently in the United States as a landscape
gardener. As required by statute, the petition is accompanied by
a Form ETA 750 Application for Alien Employment Certification
approved by the Department of Labor. The director determined that
the petitioner had not established that it had the continuing
ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition.

On appeal, counsel submits a brief.

Section 203 (b) (3) (A) (i) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153(b) (3) (A) (1), provides for the granting of
preference classification to qualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (requiring at least two years training
or experience), not of a temporary or seasonal nature, for which
qualified workers are not available in the United States.

8 C.F.R. § 204.5(g) (2) states:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant

which requires an offer of employment must be accompanied
by evidence that the prospective United States employer
has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the
priority date is established and continuing until the
beneficiary obtains lawful permanent residence. FEvidence
of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial
statements. In a case where the prospective United
States employer employs 100 or more workers, the director
may accept a statement from a financial officer of the
organization which establishes the prospective employer’s
ability to pay the proffered wage. In appropriate cases,
additional evidence, such as profit/loss statements, bank
account records, or personnel records, may be submitted
by the petitioner or requested by the Service.

Eligibility in this matter hinges on the petitioner’s continuing
ability to pay the wage offered beginning on the priority date, the
date the request for labor certification was accepted for
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processing by any office within the employment system of the
Department of Labor. Matter of Wing’s Tea House, 16 I&N Dec. 158
(Act. Reg. Comm. 1977). Here, the request for labor certification
was accepted for processing on January 31, 1997. The proffered
salary as stated on the labor certification is $10.42 per hour
which equals $21,673.60 annually. :

With the petition, counsel submitted a letter from the petitioner’s
chief financial officer stating that the petitioner employs
approximately 300 employees and has the ability to pay the
proffered wage.

On February 5, 2002, the California Service Center issued a Request
for Evidence in this matter. The Service Center requested that the
petitioner provide signed, certified copies of its income tax
returns for 1998, 1999, and 2000.

In response, counsel submitted a letter from the petitioner’s
president, dated April 17, 2002. The letter stated that the
petitioner had then been in business for nine years, had shown
significant profits each year, had adeguate cash reserves and well-
established customer relationships, and employed the beneficiary at
that time.

On May 23, 2002, the Director, California Service Center issued a
Notice of Intent to Deny in this matter. The director noted that
the petitioner had failed to provide requested additional evidence
of its ability to pay the proffered wage. The director stated that
any response to the notice should include copies of the
petitioner’s signed and certified federal income tax returns for
1998 through 2001 and Form W-2 wage and tax statements showing the
wages paid to the beneficiary during those same years.

In response, counsel submitted a letter, dated June 20, 2002. 1In
that Ietter, counsel asserted that the petitioner had submitted
sufficient evidence of its ability to pay the proffered wage and
that the director’s request for additional evidence was
inappropriate.

On June 12, 2002, the Director, California Service Center, denied
the petition. The director noted that accepting the statement of
the CFO that the petitioner employs more than 100 pecople and has
the ability to pay the proffered wage is optional according to the
language of 8 C.F.R. § 204.5(g) (2). The director declared that the
statement would not be accepted in this matter as no reason existed
for the petitioner to decline to provide its tax returns.

On appeal, counsel noted that an officer of the petitioning
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corporation has provided a statement that the petitioner employs
more than 100 people and is able to pay the proffered wage.
Counsel again urges that, according to 8 C.F.R. § 204.5(g) (2), the
statement provided is sufficient to demonstrate the petitioner’s
ability to pay the proffered wage. With the appeal brief, counsel
provided a printout purporting to show that the beneficiary was
employed by the petitioner from March 1997 to May 2001, though at
a pay scale below the proffered wage in this case.

The director’s decision emphasizes that, according to 8 C.F.R. §
204.5(g) (2) he may accept the statement of the petitioner’s CFO as
sufficient evidence of the petitioner’s ability to pay the
proffered wage, but that he is not obliged to accept it as such.
The director also noted that, in an appropriate case, he may
require additional evidence of the ability to pay, and that the
petitioner has offered no reason for declining to provide the
requested evidence. '

However, the record contains no reason to disbelieve the statement
made by the petitioner’s CFO, nor any indication that this was an
appropriate case in which to require additional evidence. Under
these circumstances, with no enunciated reason to reguire
additional evidence of the ability to pay, this office finds that
the director should have accepted the statement of the CFO as
sufficient evidence of the petitioner’s continuing ability to pay
the wage of the beneficiary.

The evidence submitted demonstrates that the petitioner has had the
continuing ability to pay the proffered wage beginning on the
priority date. The burden of proof in these proceedings rests
solely with the petitioner. Section 291 of the Act, 8 U.S.C. §
1361. The petitioner has met that burden.

ORDER: The a@peal is sustained.



